Implementation of the Commercial
Courts Act, 2015

-_

Vaidehi Misra and Ameen Jauhar

V | D H | Sty



Commercial Courts Act: The progression

2009 253rd LCI 2018
2003 188t LCI Comm. Report Amendme
Report Divison (2015) + at
Bill Draft Bill



Commercial Courts Act: An
Impact Evaluation

-_

V | D H | Sty



Courts notified: Variation
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Publication of Mediation Statistical Data

PROBLEM SOLUTION

Lack of
accountability in
cases of non-
compliance

HC Registrar

Systemic problems
in record keeping




Disposal rates: Variation
_—
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Quantitative Impact Evaluation
_—

* Selected Courts
— Commercial Division at the Delhi High Court
— Commercial Division at the Bombay High Court
— Commercial Court at Vadodara District Court

e 450 cases [November 2015 - February 2016]

— 2.5yearssinceinstitution



Disposal figures: Variation
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Systemic causes of delay: Summons
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Fig. 10: Time Taken for Issuing Summons in All Cases

70
Delhi High Court
>4 B Bombay High Court
I Vadodara High Court
28
0-100days 100 - 200 days 200 -345days 3é5+days

Fig. 11: Time Taken on Account of Summons at the Delhi High Court

6+ months
5-6 months
4-5 months 5%
3-4 months
2-3 months
1-2 months
upto 1 month 11

Same Day

10% 15% 20% 25%

Percentage of Cases



Solution: Digitisation of summons

Court Notice and Summons
generated through CIS
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downloaded and
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Underutilization of key provisions
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Case ©18% of 450 cases
11EIErE (sl ®Bombay & Delhi (0)
hearings ®Vadodara (28)

Summary
trials

®None of 450 cases




The Commercial Courts (Pre-
Institution Mediation And
Settlement) Rules, 2018
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Problems of ambiguities: ‘Urgent Interim Relief’
_—

‘Urgent relief’: The definition

KKR India Financial Services Limited v.
Axis Bank Limited, Gujarat High Court

e ‘prayer for order and injunction during the course
(2-judge bench) and

of pendency of the suit from disposing off, creating
Bank of Baroda v. Bavaguthu third party rights, creating encumbrances, parting

Raghuram Shetty and Ors, Karnataka with possession, or alienating the disputed shares/
HC (2-judge bench) assets/ properties’

GSD Constructions Pvt. Ltd. v. Balaji

Febtech Engineering Pvt. Ltd., Madhya

e declaration, recovery of money and grant of
Pradesh HC (2-judge bench) Injunction

Sathyam Wood Industries v. Adoniss e interim relief seeking the respondent to issue the
(P) Ltd. and Ors, Madras HC (1-Judge) delivery order of goods damaged due to delay




Interim relief: possible solution
_—

e Real and
imminent danger

Possess essentials e Commercial loss

such as ‘temporary
injunction’ under Add criteria

Oder 39 CP beyond ‘prima
: facie case,
Irreparable harm
and balance of
convenience

Add
explanation
to provide
clarity

e Amend
section 12A

e Amend
Rules, 2018




Pre-institution mediation: approaches

e Order 59, Rule 5(1)(c) of the Rules of Court and former
Subordinate Courts Practice Directions No 2 of 2010)

: (requires pre-trial conferences which deters immediate
SITEEIBOEE  rejection of mediation)

® [aw Decree no. 69/2013 read with art. 8, paragraph 5, of
Legislative Decree no. 28/2010

® Rule 16 of the Federal Rules of Civil Procedure




Incentivise: Relaxed Italian opt-out model
_—
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Disbursement of mediation
costs on the basis of
behaviour/ interest shown
by parties in mediation
proceedings (akin to
Singapore)

1.Proceed with pre-trial
mediation through a
complex withdrawal
procedure (akin to US and
Singapore)

Mandate: Following the Singapore model

1.Require non-starter party
to state reasons for
absence or
unresponsiveness by
affidavit in court.
Inconsistencies and
absence of genuine reasons
could lead to perijury.




Harness ODR’s potential
_—
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Held Online Asynchronous Communication  Fast Cost Effective  Increases Accessto Justice
Benefits of ODR

Better enforcement of contracts
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